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O'Hara v. National Biscuit Co. (1903) 69 N. J. L. 198, 54 Atl. 241. Others have 
construed such statutes as shifting to the corporation the burden of proving that 
the stockholder's motive is improper. Knox v. Coburn (1918) 117 Me. 409, 10S 
Atl. 789; Foster v. White (1888) 86 Ala. 467, 6 So. 88. While still others, in- 
terpreting the statutes strictly, hold that the stockholder may demand the records 
regardless of his motive. P firman v. Success Mining Co., Ltd. (1917) 30 Ida. 468, 
166 Pac. 216; Johnson v. Langdon (1902) 135 Cal. 624, 67 Pac. 1050. There is 
some justification for this last view in that it lessens the likelihood of corporations 
wrongfully refusing to allow stockholders to view their books. It is generally 
held, however, as in the instant case, that, since the writ of mandamus is a discre- 
tionary remedy, the court may deny it if the shareholder's motive is improper, 
even though the statute declares an absolute substantive right Shea v. Sweetzer 
(1920) 119 Me. 400, 111 Atl. 579; People v. American Press Assn. (1912) 148 App. 
Div. 651, 133 N. Y. Supp. 216. Mere membership in a competing corporation does 
not warrant a refusal to display the books. Purst v. Rawleigh (1910) 154 111. App. 
522.. Nor is the number of shares owned by the petitioner material. See Richmond 
v. Hill (1909) 148 111. App. 179, 181. But the demandant's motive must be to 
further his interest as a stockholder, and not to garner information purely for 
private gain. See (1912) 12 Columbia Law Rev. 274; contra, Knox v. Coburn, 
supra. While this drastic limitation on an unqualified statutory declaration leads 
to a satisfactory result, much of the confusion among the authorities could be 
avoided if the statutes expressly preserved the discretionary power of the courts. 
See State v. Moneda & Y. Stage Co. (1910) 110 Minn. 193, 201, 202, 124 N. W. 
971, 125 N. W. 676. 

Deceit— Foreign Law— Question of Fact.— The plaintiff contracted to sell raw 
materials to the defendant, knowing that the latter intended to use them in manu- 
facturing certain products to be sold in New York and other states. To induce 
the defendant to enter into the contract, the plaintiff had falsely and knowingly 
represented that shipment and sale of such products was legal under statutes as 
interpreted by judicial decisions in New York, in foreign jurisdictions, and under 
federal law. Discovering the fraud, the defendant refused to accept the ship- 
ment. The plaintiff sued on the contract and demurred to the defence of fraud. 
Held, for the defendant. Bemhan Chemical and Metal Corporation v. Ship-A-Hoy 
Ltd., Inc. (App. Div. 1st Dept. 1922) 193 N. Y. Supp. 372. 

The evidence being conflicting, the law of a foreign state is in some jurisdic- 
tions determined by a jury. Electric Welding Co. v. Prince (1909) 200 Mass. 
286, 86 N. E. 947; see Hanna v. Lichtenhein (1919) 225 N. Y. 579, 583, 122 N. E. 
625. In most, it is determined by the court. Hansen v. Grand Trunk Ry. (N. H. 
1917) 102 Atl. 625; Christiansen v. Graver Tank Works (1906) 223 111. 142, 79 
N. E. 97. The evidence being clear, foreign law is everywhere determined by 
the court. See Electric Welding Co. v. Prince, supra, 390. And is often loosely 
called a question of law. See Hansen v. Grand Trunk Ry., supra, 627; Electric 
Welding Co. v. Prince, supra, 290. But a finding by the jury or by the lower court, 
being really one of fact, cannot be reviewed on appeal, unless unsustainable on the 
evidence. Hansen v. Grand Trunk Ry., supra; Electric Welding Co. v. Prince, 
supra. New York holds that the existence of foreign statutes or judicial opinions 
must be proved as facts, the courts taking no judicial notice of them. See 
Southworth v. Morgan (1912) 205 N. Y. 293, 296, 98 N. E. 490. But after proof 
of the factum of the foreign law its application is held a matter of law. See 
Hanna v. Lichtenhein, supra, 582, 583, 584. And it is reviewable as such on appeal. 
Bank of China v. Morse (1901) 168 N. Y. 458, 61 N. E. 774. One would then 
expect a misrepresentation of the interpretation of foreign statutes and judicial 
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opinions to be treated in New York as a misrepresentation of law. And ordinar- 
ily misrepresentations of law are still held to be not actionable. See Baston-Taylor 
Trust Co. v. Loker (M6. App. 1918) 205 S. W. 87, '89. The courts, however, re- 
fuse to follow their distinction to this conclusion; they hold that foreign law 
being a fact, misrepresentation of it is actionable. Van Slochem v. Villard (1913) 
207 N. Y. 587, 101 N. E. 467. They thus adopt the general rule. Anderson v. 
Heasley (1915) 95 Kan. 572, 148 Pac. 738; see Travellers' Protective Ass'n of 
America v. Smith (1914) 183 Ind. 59, 68, 69, 107 N. E. 283. The instant case then 
clearly shows the distinction actually made, even in New York, between misrepre* 
sentations of foreign and domestic law. The court holding that though the mis- 
representations of New York and federal law did not avail the defendant, yet 
the misrepresentations of foreign law were fraud and grounds for rescission. 

Deeds — Effect of Duress by Third Persons. — The plaintiff's husband was presi- 
dent and a director of a bank which became insolvent. Influenced by threats of 
physical injuries to the plaintiff, her husband, and two children, the plaintiff con- 
veyed her own property to the defendant in trust for the bank's depositors. It 
appeared that some of the depositors had participated in making the threats. In 
an action to cancel the conveyance, held, for the plaintiff. Bamctte v. Wells- 
Fargo Nev. Nat. Bank (D. C, N. D., Cal. 1922) 277 Fed. 110. 

Threats of violence to members of the plaintiff's family constitute duress on 
the plaintiff. Travis v. Unkart (1916) 89 N. J. L. 571, 99 Atl. 320; Schults v. Cat- 
lin (1891) 78 Wis. 611, 47 N. W. 946. A contract cannot be avoided on account 
of duress by a third person where the promisee did not participate in, or have 
knowledge of, the duress. Smith v. Commercial Bank (1919) 77 Fla. 163, 81 So. 
154; cf. Talley v. Robinson's Assignee (Va. 1872) 22 Gratt. *888. A few jurisdic- 
tions reach a contrary result. National Bank v. Cox (1900) 47 App. Div. 53, 62 
N. Y. Supp. 314; Central Bank v. Copeland (1862) 18 Md. 305; cf. Valentine v. 
Lunt (1889) 115 N. Y. 496, 505, 22 N. E. 29. The cases which hold the trans- 
action void proceed upon the theory that an act done under duress is in legal con- 
templation not an act. The artificiality of such a theory is shown in the law of 
torts where A is held responsible for an assault on B when under duress by C. 
The doctrine that duress merely renders the transaction voidable has been applied 
to mortgages and deeds of trust. Smith v. Commercial Bank, supra; Harper v. 
McGoogan (1913) 107 Ark. 10, 154 S. W. 187. But where the grantee, or promisee, 
has notice of the duress practiced, he is not protected. Fairbanks v. Snow (1887) 
145 Mass. 153, 13 N. E. 596; see Moog v. Stang (1881) 69 Ala. 98; contra, Talley 
v. Robinson's Assignee', supra (mere knowledge held insufficient). Duress, being 
similar to fraud, except that the contract springs from fear in the former and 
belief in the latter, should logically be treated for all purposes as fraud is treated. 
In the instant case the court found that all of the depositors had notice. The 
decision, therefore, is correct since the conveyance was voidable against some of 
the depositors as participators, and against the others because of their knowledge. 

Descent and Distribution — Fraud of the Beneficiary. — The complainant after 
the death of her husband asserted that X, whom she obtained from an asylum, was 
her child by the deceased. She did this in order that certain lands left by her 
husband's father might not pass to the remainderman for lack of issue. As the 
husband died intestate, his property passed to the guardian of the supposed son. 
The fraud was later discovered. The complainant was allowed to intervene in a 
suit by the remainderman against the defendant, the child's guardian. Decreed, 
that the defendant pay over to the complainant what was received under the dis- 
tribution of the husband's estate on the ground that, since there was neither 



